vide education, health care, day care, elderly care, and other services through public subsidies. 3 This Article seeks to avoid the partisan and polarized debates over privatization by examining its potential for both good and disturbing effects against the backdrop of historical practices, evolving public norms, and vital public accountability.
The new versions of privatization potentially jeopardize public purposes by pressing for market-style competition, by sidestepping norms that apply to public programs, and by eradicating the public identity of social efforts to meet human needs. Inviting new providers into a market-based system to provide schooling and social services will produce at least some failures, with harms to vulnerable children and adults, and will rely on informed choosers when that may be precisely what we do not have. Privatization may also undermine public commitments both to ensure fair and equal treatment and to prevent discrimination on the basis of race, gender, religion, or sexual orientation. If competition can be harnessed through public accountability requirements, however, innovations and plural forms of social provision will strengthen the nation's total response to people in need. This Article explores the risks but looks also to the promise of privatization, if coupled with requirements for accountability in public terms.
Although the term "privatization" covers a variety of different activities, a useful definition encompasses the range of efforts by governments to move public functions into private hands and to use market-style competition. 4 Current privatization efforts involve both forprofit and nonprofit organizations -including religious entities -in performing public responsibilities or addressing public needs. These privatization developments cut across many fields, but schooling generates the most attention, perhaps because it potentially affects the most people or involves the critical functions of educating and socializing children. States and localities, pressed by a variety of private groups, have launched experiments in school choice, including vouchers for private schooling and charters for start-up schools. The Su-ernments already contract with private management companies, including those organized to make profits.' 0 Public education dollars also support entrepreneurial charter schools and mimic markets by offering parents choices among public schools and programs. Similarly, spurred by federal law, state and local governments outsource welfare program management to for-profit companies such as Lockheed Martin and social-service delivery to churches and religious nonprofit organizations. States and localities spend federal dollars with religious groups that run Head Start programs, participate in communityservice block grants, and operate children's health programs. Publicly traded companies and religious groups manage prisons; for-profit companies and religious groups run welfare-to-work programs with government funds.
11
The relationship between public funding and religious providers raises special problems. Allowing public resources to purchase services provided by religious institutions or to finance religious instruction raises constitutional, political, and practical concerns.'
2 Public funding of religious schools and religious social services departs from a conception of the Constitution's First Amendment as a mandate to separate religion and state. Public subsidies, even when channeled through vouchers redeemable by individuals, risk creating perceptions of government endorsement of religion. Given a scarcity of other good options, publicly funded vouchers may also pressure people into religious activities that they would otherwise not choose. Fear of religious coercion or religiously motivated intolerance animates those who most steadfastly argue for separating religion and government, and thus religion and schooling. 13 The prospect of converting schooling that is nearly universally public into state-funded private and religious 10 See Michael A. Fletcher, Private Enterprise, Public Woes in Phila. Schools, WASH. POST, Sept. 17, 2002, at 13 See, e.g., AMY GUTMANN, DEMOCRATIC EDUCATION (1g99) . [Vol. 116:1229 schooling troubles people who worry about social and religious divisions. This worry has been exacerbated by the September ii attacks, which some have attributed in part to political indoctrination by religious schools. 14 The provision of social services by houses of worship and other religious institutions, a high priority for President George W. Bush, triggers sharp criticisms, not only from those who worry about maintaining a separation between church and state but also from those concerned that government aid may intrude on the autonomy and freedom of religious groups.1 5 Nonetheless, federal agencies use public resources to promote the involvement of religious organizations in public welfare. 16 State governments fund social-service programs that incorporate religious practices or are run under religious auspices.'"
The involvement of religious and secular private providers of schooling, social services, and housing raises questions beyond the proper relationship between government and religion. Teachers' unions warn that school vouchers for private schools will drain needed resources and engaged families from the public school system. School vouchers may undermine state and national initiatives intended to raise expectations and student achievement if school systems use vouchers to send failing students to private schools exempted from those requirements.' 8 For-profit prisons worry people who wonder if profits are made by skimping on legal protections or reducing the quality of conditions.' 9 Others object that a function like punishment What may make a particular function fundamentally public as opposed to private? The question points potentially to traditional practices, symbolic meanings, or political theories. Collecting taxes may seem fundamentally public because historically it has been conducted by agents employed by governments, whether monarchs or democratic officials. Criminal prosecution may carry special symbolism as a public rather than private action. Although some historical traditions permitted prosecutions initiated by private parties, contemporary U.S. practice consolidates prosecutorial power in the government, with the symbolic message that the government stands in for the community and private victims. Some may view the task of running prisons as importantly public because the political system currently assigns a monopoly over the legitimate use of force to the government, although historical practices included private prisons. Using private actors may jeopardize the legitimacy of government action because the public may suspect that private profit-making -rather than public purposes -is being served. Critics even suggest that prison privatization produces incentives to push for expanding the prison system and criminalization. 20 Others may wonder whether a profit-making company handling a state's welfare-to-work transition cares more about moving people out of welfare in the short term than about helping them find long-term jobs. Whether or not these doubts are warranted, the appearance of private motives in a public domain can undermine respect for government and even generate doubt whether the government is sincerely pursuing public purposes. The public identity of particular actions can carry traditional, symbolic, or political significance, and these dimensions may tacitly influence debates expressed in more utilitarian terms. Similar objections, along with constitutional concerns, arise when states permit religious groups to run units within public prisons.
1
The provision of previously public services by religious and forprofit entities raises questions about public participation and the ef- fects of privatization on the character of the polity.22 The shrinking of public space raises a related set of concerns. When courts uphold the rights of owners to restrict free speech in shopping malls, the avenues for public expression seem diminished. 23 Mirroring increasing private ownership of water supplies and distribution, the hit Broadway musical Urinetown satirizes a world with no free public restrooms, where people have to pay to relieve themselves (while also exposing dilemmas of both public and private resource management). 24 More abstractly, the settings for public debate and deliberation may be shrinking as key decisions about schooling, social services, prisons, and health care are made by private groups with public funds. Public control and review -whether through administrative or political processes -diminish as previously public activities fall under private management and control. Access to information about services and results also decreases if the information becomes private. Local, state, and federal governments make numerous but discrete decisions: to subcontract social services and prison and school management, to invite religious groups into government programs and public spaces, to cut back on public programs, to promote partnerships joining venture capital projects and government goals, to distribute public benefits in the form of vouchers redeemable at private settings, to solicit private underwriters for public initiatives, and to impose fees or other restrictions on programs. Ordinary people, if they are consulted at all, take the role of consumers rather than citizens who participate in governance decisions through elected representatives or other public channels. Many people, reflecting a range of constitutional, philosophical, and practical views, condemn the use of public dollars to finance religious instruction and to remake the relationship between schooling and the polity as well as al-22 Secular nonprofits seem less likely to pose such risks when they chiefly act to deliver services specified by the government or, as is the case with private educational institutions, serve a small percentage of the population. ter the line between state and religion. Because these decisions are separated in time and space, the patterns of social provision are often difficult to discern. In addition, many of the decisions are made without public notice or opportunities to participate. With effects buried under a welter of specific decisions, no wonder there is little public debate over the kinds of services that warrant public subsidy or provision. In the meantime, emerging arrangements jeopardize public commitments to equality, due process, and democracy. These shifts merit public discussion. Yet, if we stand back, we can recognize the changing relations between public and private actors as a new chapter in a long-running story of shifting relationships connecting public and private institutions, functions, and identities. New shifts should be subject to overarching public rules and goals governing their development. In this light, public and private institutions can and should be viewed as partners, serving larger and multiple public ends.
New uses of vouchers, government contracts, and public-private ventures afford a chance to draw upon the strengths of different societal sectors, to stimulate competition and innovation, and to embrace pluralism and tolerance as important public values. The persistent failures in existing forms of social provision -in schooling, meeting the needs of poor people, addressing substance abuse, resolving disputes, and ensuring health care -supply powerful reasons for government to work with the private forces of for-profit, secular nonprofit, and religious organizations. Still, public values, which themselves require public deliberation, should guide assessments of the specific benefits and limitations of competition and the quality of services delivered by for-profit or religious providers in partnership with government to meet basic human needs.
Whatever the normative limitations of the arguments favoring public-private partnerships, the trend is undeniable. State, local, and federal governments are widely exploring privatization. Skeptics should not simply decry this reality, but deal with it by demanding public accountability. Yet public accountability raises its own set of issues. Voters and leaders should demand public accountability that draws on the best, not the worst, of the accountability practices in the marketplace, in nonprofit organizations, in religious institutions, and in government. With scandals revealing defects in the accountability of corporations and religious institutions, governments must set and enforce meaningful public standards for public services, even if delivered privately.
Accordingly, this Article considers how current privatization efforts build upon and depart from historical practice. It then considers reasons to endorse and reasons to object to current privatization efforts. After arguing for a conception of partnership -joining public and private efforts to meet basic human needs -this Article identifies accountability as the central issue requiring inventive work and renewed public involvement and identity, and offers suggestions for promoting accountability.
I. A NEW CHAPTER IN THE PUBLIC-PRIVATE STORY: PROMISES AND RISKS
In some ways, our time mirrors the early nineteenth century, with its rising confidence in private initiative, voluntary action, and religiously inspired responses to the problems of neglected children, mentally ill people, and prisoners. Historian James Willard Hurst argues that " [b] elief in the release of private individual and group energies ... furnished one of the working principles which give the coherence of character to our early nineteenth-century public policy.
' 2 5 During the nineteenth century, federal, state, and local governments used land grants, tax exemptions, and corporate and antitrust law to stimulate private efforts in the service of public aims.
2 6 Current initiatives, in contrast, supplement these government efforts with public funds to finance private initiatives and public-private ventures;
2 7 yet the chal- Historians also identify the emergence of governmental appropriation, as well as charters and tax exemptions to private institutions, in the nineteenth century. HURST, supra note 25, at 96-97; see also id. at 79-82, 88 (describing the shift toward governmental funding through land grants and utility financ- [Vol. 116:1229 lenge today, just as it was in the past, is to balance confidence in private initiative with a vision of public values, respect for religion with a commitment to liberty, and an embrace of ethnic and religious pluralism with a commitment to nourish a union.
Thus, it is not novel to ask how extensively public resources should be privatized. One financially strapped municipality in 1849 literally sold the public square to private interests -but the state supreme court found this a violation of public purposes.
2 8 When New York City Mayor Michael Bloomberg proposed in 2002 to redress an enormous budget crisis by selling naming rights to city parks, he triggered jeers and parodies, but no lawsuits as yet. 29 Even as governmental activities increasingly addressed the needs of children, disabled people, and poor people in the nineteenth century, philanthropic and voluntary agencies -today's nonprofits -sprung up and expanded. 30 In the area of social services such as foster care and adoption, private agencies -many religious -formed the central elements of social response but gradually became part of publicly regulated and subsidized systems. The creation of private dispute resolution agencies, some for-profit, some religious, in some way revives traditions of mercantile and religious communities in the eighteenth and nineteenth centuries. Nor is it new to see religious organizations in the business of schooling and social welfare. Religious goals animated education efforts in early America. 33 Religious groups initiated social services for the poor, the sick, and the disabled. 34 Even ostensibly secular reform efforts at the turn of the twentieth century had strong religious roots.
35
Due to social conventions and constitutional interpretations, religiously affiliated hospitals and child welfare and social service agencies have received public funding for decades through contracts and entitlement programs structured as insurance or vouchers. Usually, such organizations exist independently as nonprofit organizations, formally separate from places of worship or ritual. Often, observers do not even realize the religious affiliation of many nonprofit agencies. 36 But the staff and volunteers are often acting out of religious conviction and pursuing practices guided by religious teachings. 38 the government initiated a program that paid billions of public dollars to both public and private educational institutions, with no apparent objection to including religious schools. In fact, the Conference Committee report explained that it included the word "all" before "public or private" in defining "educational or training institutions" in order "to make it clear that church and other schools are included." 39 The popular law overcame objections that it was too expensive, would encourage sloth by veterans, and would lower standards at educational institutions. Veterans initially faced unscrupulous practices by proprietary schools that promised programs that they did not deliver or otherwise engaged 
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in fraudulent schemes. An unregulated market yielded unacceptable results. Changes in the law restricted redemption of the G.I. benefit to state-approved schools and provided for stricter oversight by the Veterans' Administration. 40 In retrospect, the G.I. Bill is widely viewed as a sound social investment that delayed the entry of returning veterans into a stressed labor market, equipped them with better skills, and strengthened higher education through the infusion of federal aid and mature, motivated students. 4 1 Many people, including large numbers of African-Americans, took advantage of the Bill and became the first in their families to attend college. Since its inception, the G.I. Bill has granted veterans their choice of educational institution, whether a trade school, public or private university or college, or religious institution, including seminaries devoted to training clergy. 42 At the turn of the twenty-first century, the increasing use of private organizations to achieve public ends reflects a number of trends: disillusionment with government programs, faith in competition and consumer choice, politicians' desire to claim to have diminished government when in fact they have merely outsourced it, and strategic pressure for privatization by lobbying groups.
4 3 Religious providers continue educational or social-service activities they started years before but now benefit from the government's desire for private partners, subcontractors, or replacements.
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While continuing some patterns from the past, recent privatization efforts depart from the longstanding American practice of partnership between the public and private sectors in four ways. First, governments now use direct financing and joint public-private ventures rather than simply relying on public policies, like hospitable antitrust law, to facilitate private enterprises. Second, precisely because current efforts occur now -after the twentieth-century buildup of government institutions and social provision -new privatization in schools, social services, prisons, and dispute resolution reverses trends that many see as laudable extensions of the social safety net and the ambit of public responsibility. Third, the new injection of market-style language and concepts into sectors such as education, social services, and prisons assumes that competition and choice are pertinent, effective, and better than governance by democratic and constitutional values.
A final distinctive feature of recent public-private initiatives is deliberate governmental efforts to engage houses of worship themselves, not only their separate social-service nonprofit agencies, in providing welfare, child care, and housing. 45 Defended in part as a way to include smaller, urban (chiefly minority) denominations that do not have separate tax-exempt social-service agencies, efforts to include houses of worship in public-private partnerships also emphasize that religious practices, belief, and community -not just secular social servicesmay help people in trouble. Yet under these circumstances, government funds pay directly for religious practice and instruction -a striking departure from historic constitutionally framed practice. With Establishment Clause jurisprudence in transition, there is no longer a Supreme Court majority committed to keeping public funds out of "pervasively sectarian" institutions. 46 American history scholars may point out that, in this shift, the Court has simply returned to the earlier era that launched public schools as a way to teach children to read the Bible. 47 Yet this change in current Supreme Court views remakes some forty years of doctrine.
48 The change will startle or even disturb many who thought that the fundamental constitutional commitment with respect to establishment of religion was to bar government subsidies of worship and proselytization. 49 Thus, despite striking continuities, the new privatization marks important departures and generates strong objections. I will argue that these new developments present both opportunities and risks. (2001), available at http://www.huduser.org/publications/pdf/faithbased.pdf (considering the feasibility and desirability of creating federal funding opportunities for faith-based organizations). 46 See Zelman v. Simmons-Harris, 122 S. Ct. 2460 (2oo2) (upholding the Cleveland school voucher program); Good News Club v. Milford Cent. Sch., 533 U.S. 98 (2001) (holding that a New York school could not exclude a Christian organization from its limited public forum on the grounds that the organization intended to use the forum for religious purposes); Mitchell v. Helms, 530 U.S. 793 (2oon) (denying an as-applied challenge to a federal law that, in providing school materials and equipment, mostly benefited religious schools). Accordingly, the new privatization deserves collective encouragement but also counsels caution.
II. REASONS TO ENDORSE CURRENT DEVELOPMENTS
Where public resources are involved, an overarching framework, irreducibly public, should require explicit oversight and accountability to public values in provision of schooling, social services, prisons, and welfare. Yet insisting on such public values does not require public monopoly over the actual delivery of services or even over their design. Indeed, there are four reasons for federal, state, and local governments to explore privatization and public-private partnerships to generate plural forms of social provision.
A. Quality and Effectiveness
First, schooling, social services, prisons, and welfare provided by public bodies are often ineffective. Particularly in urban districts, many public schools are plagued by overcrowded classrooms and underqualified (even uncertified) teachers. When governments offer substance abuse programs, foster care, and housing assistance, the results can range from modestly to severely troubling. Legal challenges claiming violations of individual rights in public foster care systems and public housing programs have yielded damage awards and injunctive relief, including court-ordered receiverships to reorganize recalcitrant if not corrupt public systems.
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Courts themselves are often slow and cumbersome, giving rise to alternative dispute resolution mechanisms delivered by private providers as well as within the public system. s Perceptions of widespread failure in the welfare system led to its reform in 1996, which created room for states and localities to work more closely with religious and for-profit organizations.
Given disappointment with failures in public systems, allowing others to take a turn makes sense. In each instance, parallel experiences with private provision offer grounds for hope that private schools, private social services, private dispute resolution, and private Nov. 1993, at 66-68. housing can generate higher quality and better outcomes with greater efficiency. Private alternatives may achieve higher quality than public ones when they operate on smaller scales, pursue different philosophies, or generate cross-subsidies across customers with different abilities to pay. Market-style competition and incentives also could improve quality and accountability in operations that remain public in form.
B. Competition and Incentives for Improvement
A second, related reason to favor privatization stems from the potential power of competition, which creates incentives for innovation and increased efficiency. Competition gives power to critics (whether local governments or ultimate users) who can threaten to take their business (whether in the form of dollars or vouchers) elsewhere. Competition can also create pressure to generate information to permit comparisons of options.
Whether these benefits of competition work well outside purely private markets remains a subject of much academic and political debate. 52 There are particular grounds for concern where the predicates of competition are lacking in practice. If information that would allow for informed choice among options is not generated, or if people are not free or able to choose among options, the promised benefits of competition are not likely to emerge. The pressure for information also elevates measurable costs and benefits over "soft" attributes, a tendency that may pressure schools or social services to deviate from their ideal purposes. For example, schools may come to be judged in light of student scores on standardized tests, but such judgments ignore the schools' contributions to other kinds of learning, 5 3 to student aspirations, and to the creation of safe, welcoming communities in neighborhoods badly in need of such islands of hope and calm.
Yet generating demand for at least some measures of accountability can assist informed choices and also trigger the development of more sophisticated measures of the multiple features of schools. Introducing modest incentives and choice programs within an otherwise public operation can begin to address these concerns. Even regulated competition and market mechanisms incorporated in public systems can trigger 52 Here, an analogy to the G.I. Bill is less than powerful, for the infusion of federal dollars through that initiative reflected not an intention to improve higher education but a plan to give something back to veterans while easing their transition into a difficult labor market. Pluralism calls upon the government and private actors alike to respect distinctive groups. In the United States, the Constitution has long been understood to ensure parents a variety of educational options so that parents may guide their children to take on "additional obligations" 5 6 alongside those chosen by the state. Pluralism in social services may foster meaningful connections within communities formed around neighborhood, religious, or ethnic identities. Drawing on the communal and cultural resources of religious groups and of the commercial sector to resolve disputes may also promote less costly and more productive resolutions. Religious communities and local groups have long offered settings for resolving disputes among their members. 5 7 Analogously, merchant courts and commercial arbitration represent historic and present-day contributions of business communities to dispute resolution. Respect for group affiliations does not, and in a constitutional democracy should not, confine individuals to any one group or prevent groups themselves from shifting and influencing one another over time. Some may want to elevate groups organized around religion above others; others may want to elevate groups organized around language, past oppression, or other characteristics.
But a vibrant and nontoxic 54 Government regulation frames the public effort to protect environmental resources; nonetheless, competitive use of public incentives, predicated on market ideas such as offsetting and banking, permeates recent regulatory efforts. pluralism rejects such claims of absolute priority, while treating the secular, or the monolingual, as one group no more privileged than others.
It makes sense for a nation as large as the United States to recognize and value the capacities of groups smaller than the nation or the state but bigger than the individual or the family. Group affiliations can encourage virtues of participation, self-governance, mutual aid, and care for others, while allowing freedom from the controlling force of a powerful government. 8 To be nontoxic, groups must permit individuals to exit and to participate in multiple groups or even none at all. Nontoxic pluralism also requires sufficiently established and pervasive civic virtues -such as freedom of speech, equal opportunity for individuals in public and private settings, and democratic participationto temper the dangers of prejudice, demagoguery, and group-based rivalries or domination.
The state committed to pluralism can guard against discrimination by groups that receive government subsidies, even as it ensures space for groups to govern themselves. Public rules can not only make room for private efforts in educating children, addressing poverty, responding to substance abuse, and rehabilitating convicted criminals, but can also support those private efforts with tax exemptions, grants, contracts, and partnerships. Although a pluralist state can support some but not all possible groups, in our constitutional democracy the state must treat groups in a way that does not discriminate on the basis of religion, race, nationality, or other group traits -and does not promote private discrimination along those lines. For pluralism is best defended as the commitment to sustain and nurture the variety of normative and cultural resources generated within groups distinct from the polity.
D. New Knowledge and Infrastructure
Privatization stimulates new knowledge and infrastructure by drawing new people into businesses previously handled by government. In addition, experimentation and institutional innovation can promote learning and participation, in tune with the democratic values of participation and dialogue.
For all these reasons, it is understandable that local and state governments, federal agencies, and legislative committees explore further opportunities for outsourcing public work, generating private initiatives through public incentives, and promoting public-private partner- ships. Governments are also justified in deploying policy tools such as vouchers to link public ends with private means. Scholarly observers suggest that old conceptions of government policymaking now need to be reshaped in light of these initiatives.
III. REASONS FOR CONCERN
In turning to private actors to supply education, social services, dispute resolution, and other programs to meet basic human needs, governments may duck public obligations and rules, become too closely enmeshed with religion, or divert public resources to private profits without gaining the discipline of a true economic market. Rather than achieving increased efficiencies and improved options, then, the privatization process risks reduced quality, unequal treatment, and outright corruption. Privatized programs may balkanize communities, produce less visibility or public access, and result in less protection for members of minority groups.
These issues can be grouped under three headings: (a) dilution of public values, (b) potential mismatch between competition and social provision, and (c) dangers of divisiveness and loss of common institutions.
A. Dilution of Public Values
Privatization creates possibilities of weakening or avoiding public norms that attach, in the legal sense, to "state action" or conduct by government. Government agencies act not only as purchasers of goods and services but also as guarantors of freedom and equality.
60 They can contractually establish rules against discrimination in the provi- sion of services. Yet governments can also work with private providers indirectly by giving individuals vouchers that they can redeem with private providers. If these private providers are unregulated, this practice can bypass otherwise applicable public obligations and reporting requirements. The result may improve efficiency and reduce costs, but it may also vitiate public values. Privatization can undermine a value as basic as guarding against the misuse of public funds. This risk escalates when public dollars previously subject to public scrutiny move into private accounts closed to public review.
1
This risk is especially salient where the private providers are religious institutions and therefore can claim constitutional protection against interference with free exercise. The law currently excuses houses of worship even from the financial disclosure required of other nonprofits to receive tax-exempt status.
62 If a church receives public funding to run a welfare-to-work program, it may claim a threat to religious liberty if forced to disclose its financial records -although one could make a good case against such a claim simply in terms of honest contractual dealing. Moreover, religious providers may demand the freedom to preserve religious elements of their programs even after receiving public aid. A religious provider of job counseling, for example, could demand enough latitude to include prayer or Bible study in its programs if the government is not directly contracting for the services -and perhaps even if it is. Yet then the government might be viewed as endorsing those religious practices, establishing them, or even coercing individuals in dire straits to engage in religious practice. Indeed, these kinds of risks contributed to the development of a jurisprudence deploying the metaphor of a "wall of separation" between religion and the state, even though scholars have cast doubt on the match between that metaphor and the intention of the Constitution's framers.
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A thoughtful handbook for religious organizations serving people in need shows the problems that arise when the boundaries between gov-61 See, e.g., ASCHER ET AL., supra note 53, at 54-55 (noting that accountability for public funds proved more difficult when the private firm employed by Baltimore's school system exercised its right to keep its financial books closed). ernment and religion blur. When a religious organization augments a public school system's services by paying for guidance counselors, who in turn build relationships between churches and children, the counselors must be "careful not to proselytize.
'64 When the government not only makes recordkeeping demands but also specifies acceptable services that reflect secular ideas, "[t]he possibility of cultural clashes is high.
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Yet precisely such specification -in curricular guidelines, welfare-to-work programs, substance abuse treatment, or prison social services -may come from those who want to ensure that the programs conform to professional standards. Similar demands may come from others who oppose the use of religious practices in addressing poverty, substance abuse, or joblessness. Although Zelman v. Simmons-Harris has opened the door to vouchers redeemable at religious schools, 66 communities may be reluctant to authorize such vouchers when the schools engage in religious instruction and ritual -and religious schools may be just as reluctant to accept public funds for fear of constraints and oversight intrusive to their mission.
B. Potential Mismatch Between Competition and Social Provision
When governments work closely with companies organized to make profits, they open avenues for investment-based financing, such as venture capital, that demands an ownership interest. Such undertakings also risk serious conflicts between public and private interests. Voters may object if public dollars more visibly enhance the earnings of private investors than they palpably improve the quality of schools, prisons, or housing for the poor. Public and private interests also diverge when the lack of a genuinely competitive market allows forprofit companies to exact exorbitant prices for their services or turns public schools into settings for marketing commercial products to students.
6 7 Some functions simply seem to demand public identity. For example, privatized airport security, exposed as inadequate, generated swift demands for public presence and control. Even more basically, privatization can be disastrous -and the disasters could demonstrate a profound mismatch between means and ends. 68 The desirability of moving some kinds of social provision into competitive forms of delivery depends on certain dubious assumptions. In the context of education, for example, many advocates for school choice through vouchers or charter schools assume that: " competition will generate relevant and comparable information necessary to assess the quality of each school; * parents and guardians will seek out the information necessary to make informed choices -or a sufficient number of them will do so, thus signaling better choices and better schools; * competition will allow good schools to attract students away from bad schools -and then the failing schools will shut down or change; * competition will generate more good schools as failing schools copy methods from good ones or good ones expand or replicate; " competition will produce efficiencies through bypassing public bureaucracies and therefore will draw private investment and improve schooling. different tests. 7 " In addition, standardized tests are at best crude indicators of the quality of education at particular schools. 7 2 Greater reliance on these tests encourages teachers to teach to the test or screen students at the admissions stage rather than to deepen student knowledge, build citizenship and empathy, and develop inquiring, problemsolving minds -that is, to educate for the long term. 7 3 Developing and administering more meaningful measures of instructional quality would be costly, 7 4 especially since these measures must undergo several years of evaluation before they can produce reliable assessments.
Moreover, even if adequate information could be gathered, not all parents and guardians would get it, understand it, or act on it. The ability and time necessary to become an informed chooser of schools are not evenly distributed. While motivated and competent parents will seek out information (to the extent that it exists) about the quality of programs, others will not. Alternatively, parents will be more influenced by matters of convenience (such as the availability of transportation or after-school programs) or familiarity. Even in purely commercial markets, not all consumers need to be informed choosers. Theorists emphasize that enough informed consumers will, by making good decisions, signal to others who can free-ride on their investment of time and research and behave as if they had full information themselves.
7 6 Yet such signaling requires networks of communicationand these are precisely what is jeopardized when informed and motivated parents leave public schools for private or charter schools. Even surveys can be misleading, as parents may report satisfaction with their children's schools without correspondingly high quality. 77 Molly McUsic concludes that "[t]he irony of the school choice model is that it requires two components that are not in adequate supply: committed and interested parents, and empty desks in high-quality public or private schools." 7 " If the competitive model worked, we should observe failing schools close and good schools attract more students and increase in number. Yet not all inadequate schools close -and good schools do not easily expand or replicate. Inadequate schools often persist because of inertia and resistance to change by teachers, unions, and parents. Inadequate schools also persist because there are not enough talented teachers and administrators willing to work for the salaries allotted. Even when failing schools do close, the closure can be abrupt and disruptive, forcing children to move to other inadequate schools.
Long waiting lists for attractive schools may eventually lead to expansion, but they may instead lead to long lists of disappointed students. Of course, many attractive schools -in suburban districtsremain out of reach for families unable to afford the real estate or excluded by zoning or tradition. It is precisely those students who lack good choices under the current regime who also may be stuck with the One potential solution, increasing the capacity of good schools, is especially difficult because small scale and small class size are predictors of good schooling. 7 9 Indeed, scaling up successful education from one school to an entire district is widely cited as the missing step in school reform in a world in which individual good schools can emerge even in failing systems. 8 0 In addition, if start-up charter schools become successful -so far the results are mixed 8 ' -they will divert funds from existing public schools and risk pushing them even further behind.
2 Meanwhile, the initial flood of enthusiasm for starting forprofit companies to run failing public schools, or to start charter or private schools, has quickly abated in light of the financial, political, -4, 12-16 (1997) (describing the phenomenon of uneven school quality within systems and explaining obstacles to scaling up school reform), available at http://www.seisummit.org/Downloads/aspd/ EducReformSupport.PDF.
A more profound difficulty with scaling up effective schools through school choice systems is that school choice can increase racial and socioeconomic stratification within schools. Helen F. Ladd, School Vouchers: A Critical View, J. ECON. PERSP., Fall 2002, at 3, 13. Ladd notes that "[i]f peer effects were positive and linear, the gains in achievement for the students who move out of the public schools in search of higher-quality peers would be exactly offset by the losses to other students, either those in the schools left behind or those in the destination schools," but argues that "asymmetry in peer effects is quite plausible." Id. [ Vol. 116:1229 and educational failures of these companies. 8 3 If markets work, this decline in enthusiasm would suggest that for-profit schooling companies do not.
C. Dangers of Divisiveness and Loss of Common Institutions
Absent some degree of public supervision, increasing choice and competition in social provision risks diminishing experiences of commonality and fomenting tension and distrust across groups already experiencing religious or ethnic tension. These risks are most obvious in the context of schooling. Although the vision of the common school was never realized fully in practice, in many parts of the United States and in many decades, public schools have offered a common experience and opportunities for young people to learn alongside individuals from many different backgrounds. Without regulation, more choiceincluding private religious options, for-profit options, and alternatives serving specialized interests -could produce self-segregation along the fault lines of race, class, gender, religion, disability, and national origin.
As a result, schools could exacerbate misunderstandings among groups and impede the goal of building sufficient shared points of reference and aspirations for a diverse society to forge common bonds. Admittedly, some forms of school choice have long existed with some of those effects; those with sufficient resources move to the suburbs or opt for private schools even without a formal public policy embracing school choice. Yet an explicit shift could erode even the aspiration of common school experiences and undermine efforts to promote integration across lines of group difference. If schooling becomes a set of disparate activities in diverse settings without common purpose, how can young people be expected to develop any sense of collective identity or shared goals?
These dangers may not seem as serious in the contexts of social services, welfare-to-work assistance, dispute resolution, and prisons. Yet if new privatized options divide along religious lines, with particular programs emphasizing religious practice and identity as part of their content, the delicate balance of pluralism and unity could indeed ; id. at 283 (concluding that "no independent evaluation of student achievement in schools managed by companies has shown superior performance, and some independent evaluations found failure").
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be disturbed. If courts become places only for those too poor to afford access to private dispute resolution options that the participants themselves shape and control, then the perception and practice of public justice for all will face profound challenge.
Indeed, privatizing social provision jeopardizes individuals' abilities to imagine and participate in a public realm. As basic human needs are met increasingly through relationships of sale and consumption, even with vouchers funded collectively, individuals lose chances to take part in communities; to act like citizens concerned with the welfare of others; and to identify with, care about, or even know about collective efforts funded by taxes, vouchers, and government contracts. Some observers may rejoice at the prospect of diminishing collective will and shrinking popular support for government that these lost experiences of community participation can produce. But this prospect of an increasingly atomized society, with minimal sense of communal good, would not result from a democratic decision to embrace libertarianism as a guiding philosophy. Many Americans may instead wonder how privatization, which promised more efficient, costeffective, and innovative uses of public resources to meet basic needs, instead came to divide communities into groups marked by religious or other traits that take on greater salience than the national identity. They may start to wonder how their society became composed of private consumers rather than engaged citizens. 84 With the accretion of numerous discrete privatization decisions and the prospect of diminished collective will or interest in the public good, will there even be a public forum to ask or discuss whatever happened to public commitments to meet basic human needs, redress inequalities, and strengthen democracy?
Each of these concerns arises as governments blur the borders between public and private, secular and religious, and nonprofit and forprofit enterprises. Yet these borders were never sharp. Moreover, collaborations continue to offer potential benefits, and it remains possible to conceive of partnerships that respect the distinctive missions and 84 The authors of a recent study of charter schools describe the risk that private choice approaches can turn a public good, like schooling, into a commodity valued in terms of client satisfaction rather than in terms of service to public purposes. By offering charters, states invite private groups to initiate new schools that receive public funding; the states thereby hope to create competition and innovation within the public system through public-private partnerships. Paul Hill and Robin Lake write that intense debate over charter schools reflects a disagreement over whether those running these schools "are responsible only to adhere to professional standards and maintain a clientele of satisfied parents" or instead are responsible "to show government and the general public that their children are learning what they need to become responsible, productive
citizens." PAUL T. HILL & ROBIN J. LAKE, CHARTER SCHOOLS AND ACCOUNTABILITY IN

PUBLIC EDUCATION I (2002).
methods of government and private actors, whether religious or secular, nonprofit or for-profit.
IV. THE ARGUMENT FOR PARTNERSHIP
These risks and possibilities are real. Yet more enduring than the recent debate over new forms of privatization is the long tradition of intertwining public and private action to meet basic social needs. Religious and voluntary organizations existed before any current national government, but today they operate within a framework of laws that both facilitate their involvement and constrain their actions. In the United States, ostensibly private groups, including secular and religious nonprofits, religious congregations, and for-profit companies, all operate under public rules enabling and shaping their existence.
Tax exemptions for charitable nonprofits are one of the most obvious forms of public facilitation of private action.
8 5 Commentators justify charitable exemptions from income, property, and sales taxes on the grounds that the exempt organizations serve valuable public functions and thus deserve to be exempted from taxation designed for private profit-making activities. 8 6 The same point can be made, however, by framing the tax exemption as a subsidy designed to create incentives for private actors to fulfill those functions. The relationship between the government and tax-exempt organizations can be understood as a partnership, a mutually beneficial arrangement to advance shared purposes.
Tax exemptions sit on a continuum of relationships between government and private groups. 87 On one end of the continuum sit government prohibitions such as criminal laws. Moving toward the center is government permission for a group to proceed. Next to that is government encouragement through charter or incorporation, offering individual participants protections against liability for the conduct of the 223, 229-30 (1996) .
87 The metaphor of a continuum inevitably flattens to one dimension the potential points of comparison and here collapses the different meanings of public and private into one line. A fuller but more complicated analysis would pursue many dimensions, such as sources of funding, structure of operations, and perceived or proclaimed identity. A richer analysis also would distinguish religious and secular as well as for-profit and nonprofit characteristics of the institutions or actions under view.
group.
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Further along the continuum lies indirect government subsidy through exemptions, deductions, or credits, either to the organizations themselves 8 9 or to their contributors. 90 These policies give a public boost to the organization even while letting private individuals decide whether to contribute. Next comes more direct government support, in which the government approves the organization as a recipient of vouchers redeemable for particular services. Even though individuals choose whether to redeem the vouchers at a particular organization, the government has preapproved the particular redeeming organization for that purpose. For example, the government must approve which schools are eligible for school vouchers. Further on the continuum lie government contracts with private entities for service provision. Even closer governmental control comes next, in the form of partnerships that give both government and a private actor governance, performance, or ownership roles. Next come publicly chartered entities, like the Red Cross and the Boy Scouts. Nearly at the end of the continuum, beyond the bounds of constitutionality in the United States, sits government establishment of private religious institutions, political parties, and labor unions.
The continuum represents the relationship of the government to private groups. The government may forbid, permit, encourage, subsidize, or establish private entities. Another conceptual map reflects the perspective of private groups and locates government as either a close presence or a distant authority to be tolerated and avoided. From the vantage point of, for example, a religious group that retains the power to relocate to another nation should governmental intrusions prove too onerous, any particular secular government is simply to be assessed as friend or foe in light of a more eternal project. CONSTITUTIONAL LAW 591, 620-21 (Philip B. Kurland & Gerhard Casper eds., 1975) (discussing how Amish families have responded to failures of legal accommodation for their religious practices by leaving the state or country). Libertarians might prefer still another map, in which government's role is limited to enforcing contracts, providing police, and ensuring national defense -but the historical practices in this country depart too dramatically from this conception to make it of much practical use for current analytic purposes.
Governments can also act as the ultimate provider; in so doing, they can use market methods and tools. They can back bond issues to finance construction of housing and schools pursued by private owners or nonprofit entities. Private for-profit and nonprofit hospitals depend on public as well as private insurance payments and research funding. Government and private entities collaborate, commingle, and coexist in extensive, complex ways. By mixing public and private finance and deploying government policies to encourage and shape private supply, public and private partnerships can use market mechanisms while pursuing publicly defined aims.
Private for-profit and nonprofit enterprises supply goods and services that address needs identified and subsidized by the government. When government providers exist alongside private ones, they compete for government dollars or for enrollment or election by private individuals. Yet public and private schools, social services, prison programs, and subsidized housing efforts should also be understood as partners. From the perspective of people with needs -children to educate, housing crises, joblessness, alcoholism or drug abuse -religious and secular nonprofit organizations exist alongside for-profit companies and governments as potential resources. Both kinds of entities do, or should, abide by the same basic rules and do, or should, pursue overlapping, if not identical, purposes.
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Yet determining and enforcing those basic rules remains centrally a public task, to be pursued according to democratic means and purposes even while seeking efficiencies.
At best, maintaining avenues for innovation and effort through each of these channels ensures competition and pluralistic approaches for educating young people, addressing the needs of impoverished or substance-abusing people, or meeting other social needs. At worst, however, the mix of public and private efforts produces gaps and failures that leave many without effective education or services, and without an obvious avenue to redress the failures of each system. Evidence of such gaps and failures is plentiful. The disparity between the quality of good schools, whether public or private, for suburban children and comparable opportunities for urban children is well documented. 93 Waiting lists for subsidized housing are only one meas-92 People running a faith-based initiative can agree to abide by the same commitments as secular providers of social services -including steering clear of pressure to engage in religious practices and making sure that secular alternatives are available for participants. A study of the national faith-based initiative for high-risk youth reports that participating agencies understood and abided by these commitments. ure of the unmet need for shelter; another is the rising rate of homelessness.
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Waiting lists for alcohol and drug treatment programs, overburdened social workers helping people move from welfare to work, and children in foster care placements waiting for help for their families or for new, permanent families offer further evidence of the scope of unmet social needs. These failures should inspire deep humility and a strong reluctance to reject, without specific analysis, any new initiative that could improve social services, schooling, and housing for poor and working-class people. New and better answers might come from venturecapitalists, entrepreneurial nonprofit organizers, religious leaders, or religious congregations, and the problems are big enough to call for solutions not only by government but also by the sectors these people represent.
The argument for conceiving of the public and private sectors as partners resists any suggestion of merging public and private. Preservation of a private realm is crucial to the objectives of pluralism and competition that justify such partnerships. Yet assessing the combined effects of public and private initiatives warrants a system that permits and sustains both. By standing back to analyze the combined effects of public and private initiatives, evaluators -both public and private -can strengthen the overarching rules and incentives governing not only each sector but also the relationships between them. In this sense, often rivalrous, competitive, or parallel efforts may follow their own courses while abiding by overarching rules against fraud or deception, anticompetitive behavior, illicit discrimination, and violation of the religious freedoms of individual participants. The complex relationships between public and private should not be understated. The public defines the line between them; the private generates values, models, and competition altering the public, and the broader notion of public -the people -shape and are shaped by the resulting interaction. The enterprise that still carries the name of "public broadcasting" illustrates some of this complexity. Under old conditions of scarcity, public broadcasting emerged to provide radio and television programming without commercial advertising and with the intention of serving the interest," though notoriously ambiguous, meant something sufficiently different from commercial broadcasting to inspire public broadcasters to include educational and cultural programming, including noncommercial children's programming, absent elsewhere in the mass media, and to create opportunities for citizen commentaries. Chronically underfunded, public broadcasting in the United States differs from its counterparts in Britain, Japan, and Canada, and often imports programs developed in these countries. Public broadcasts also permit commercial interests to act as sponsors and to receive on-air identifications that increasingly resemble commercials.
That private providers view themselves as marketplace competitors with one another or with government providers should not obscure this broader understanding of shared purposes. Just as adversaries in dispute resolution, teams in competitive sport, or even separate branches of government often work in immediate rivalry and tension but over the long term maintain collaborative enterprises, so too do private and public schools, for-profit prisons and government prisons, religious social services and secular social services. The law should promote effective results, efficient use of resources, and the benefits of competition and pluralism. But the official rules of the game must also ensure compliance with public values of fairness, equality, and neutrality. Of course, these are complex demands, and striking the perfect balance between competition and regulation may be elusive. Yet to seek the good as well as the best, balance there must be. That balance can be achieved only by demanding and instituting measures of public accountability when governments privatize social provision.
V. THE CHALLENGE OF PUBLIC ACCOUNTABILITY
The urgent question posed by a shifting mix of public and private providers of education, welfare, and prison services is how to ensure genuine and ongoing accountability to the public. 96 Privatization of public services soared precisely when major corporations engaged in unfettered private self-dealing and one major religious group reeled One of the most successful public television producers in terms of both quality and financial stability is the Children's Television Workshop. It supports itself with profits from sales of videos, toys, and other products related to its popular shows, such Feb. 27, 2000 , at Ei, available at 2000 . The success of the Children's Television Workshop has convinced commercial broadcasters to pursue similar shows and even to contract with it. Yet many families cannot afford cable service and thus are shut out of the improved quality of commercial telecommunications generated by public investments. Meanwhile, changing technologies, including cable, raise questions about the initial scarcity justifications for public broadcasting. Yet public rules govern cable franchises and new auctions of the spectrum. The interconnections between public and private have grown increasingly elaborate, but neither element has disappeared.
96 One thorough discussion identifies three traditional meanings of accountability: "accountability for finances, accountability for fairness, or accountability for performance." ROBERT D. BEHN, RETHINKING DEMOcRATIC ACCOUNTABILITY 6 (2001) . Yet new public management also requires democratic political accountability, meaning satisfying citizens' concerns about fairness, equality, and other matters. Id. at 33-35. Perhaps paradoxically, Behn argues that increased accountability in all these senses can require giving greater discretion to public officials. Id. at ioo-oi. Accountability could take the form of agreements with mutual obligations, such as performance contracts that outline specific expected results but ensure flexibility in methods. Id. at 122-25. The discussion of accountability pursued here follows the spirit of these suggestions while giving greater emphasis to the role of the public in defining the criteria for success. from scandals, cover-ups, and mounting distrust among the faithful.
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This coincidence in timing should be all the reminder anyone needs of the vital role of public oversight and checks and balances.
Accountability in this sense means being answerable to authority that can mandate desirable conduct and sanction conduct that breaches identified obligations. In a democracy, the ultimate authority should be the general population, organized as voters and served by elected representatives, attorneys general, school boards, and tax enforcement agencies. To satisfy the basic requirement of public oversight, government bodies that use private means to fulfill their obligations should evaluate those private means and report on and take responsibility for the results. Thus, a government that contracts with a corporation to run a prison or that permits redemption of welfare vouchers through a religious charity should be held responsible for the consequences resulting from such contracts.
Seeking accountability through such measures does not mean simply resisting privatization by retaining existing methods of public control. The potentially enormous variety of current methods for combining public and private energies to meet basic human needs offers great possibilities for more resources, better employed. Yet without processes for defining goals and assessing experiments against those goals, the larger society has little chance of learning what works and what does not. More profoundly, without public involvement and public reporting on the results of various public-private ventures, democracy is itself in jeopardy. Self-government will not retain meaning if major decisions about public resources and the shape of collective experiences occur without the knowledge or participation of the nation's citizens.
In the domains of education, health, dispute resolution, prisons, and social services, the measures of accountability must involve more than keeping honest books and delivering what is promised, although 19, 2002, at Ai; Laura Goodstein & Alessandra Stanley, As Scandal Keeps Growing, Church and Its Faithful Reel, N.Y. TIMES, Mar. 17, 2002, at Ai. 126o [Vol. 116:1229 that is already a tall order. Publicly subsidized schooling, health care, welfare, and social services must also advance public values, which in turn must be the product of collective deliberation and mutual persuasion over time. The historical evolution of American democracy has yielded vital principles that should provide guidance in the future: assurance of individual freedom of belief and expression, governmental neutrality toward religion, the primacy of the rule of law through opportunities for fair hearings by impartial decisionmakers, and freedom from exclusion or inferior treatment on the basis of race, national origin, ethnicity, language, gender, disability, religion, and, increasingly, sexual orientation.
Under existing law, a school voucher plan, for example, must not involve any school that excludes students on the basis of race, religion, national origin, or ethnicity. 98 Additionally, if concerns based on resources, expertise, or philosophy lead some schools to exclude students on the basis of gender, disability, or language, public values demand that the governing school voucher plan offer comparable opportunities for such excluded students at other schools. Similarly, a state can work with religious providers of welfare and social services only if the providers, like the state itself, refrain from violating state and local antidiscrimination employment law and strive to ensure participants' freedom of religion and expression. Thus, two different approaches may make sense. One would ensure enough choice among providers so that potentially conflicting public values -opposing discrimination and ensuring free exercise of religion -can both persist. The other would extend public norms to each provider that receives direct public support. 99 A for-profit or religious provider can work to provide corrections facilities but not to bypass due process. Contract and voucher plans must have these public strings attached and enforced through adequate oversight and monitoring. At the same time, the public value mandating the protection of freedom to exercise religion should also guard against the degree of intrusiveness into religious practices within institutions that would jeopardize avenues for religious expression. This principle would allow a religious group to discriminate on the basis of religion, and even receive a tax exemption -but not perform a public contract to deliver social services.
This nation, as reflected in its constitution and laws, embraces complex and multiple social values: freedom and community, abstract equality and religious diversity, and individual and communal responsibility. These values compete, but they also hinge on one another. 99 For further discussion, see MINOW, supra note *, at 5o-12o.
Individual freedom relies on collective rules and institutions. Religious pluralism depends on overarching laws that mandate tolerance and also limit the government's involvement and support. To promote such complex values, we need democratic debate over how to protect both the independence and interdependence of individuals.
We need to improve schools, welfare, health care, dispute resolution, and corrections. Competition and plural approaches can help, but not without the larger public framework devoted to ensuring individual freedoms and mutual respect. Making the new experiments accountable to a diverse public should be the central and unrelenting demand of citizens and political leaders.
With social services, including welfare-to-work transition assistance, substance-abuse treatment, and foster care for children, accountability becomes especially important but also recalcitrant, because those most directly affected by the services or failures to provide services are politically and economically ineffectual. Treatment of vulnerable populations simply does not work well in markets that depend upon consumer rationality or upon political processes that demand active citizen monitoring. 10 0 Nor does paternalistic provision of services by nonprofits guarantee good practices, as abuses in institutional settings demonstrate. 1 0 1 A mixed system of public and private provision with incentives for competition, disclosure of processes and results, and public standards open to revision in light of improving practices could increase accountability, but might also degenerate into the worst features of the separate for-profit, nonprofit, and governmental programs. Rigid standards could force private providers to behave like government and lose their potential for innovation, efficiency, and flexibility. Yet ineffective public standards could leave the terrain open for profiteering or for skimming the eligible populations to serve only the least needy. Rather than trumpeting privatization or marching against it, scholars and activists should demand closer study of the strengths and weaknesses of existing accountability mechanisms that govern private markets, governmental bodies, and nonprofits, as well (2002) (attributing at least some of the unsatisfactory outcomes in clinical treatment of persons with mental illness to profit-seeking institutional activities).
as of the new opportunities and dangers posed by collaborations across these sectors.
VI. ESTABLISHED EXPECTATIONS AND CURRENT BREACHES
Differences in both language and practice characterize the treatments of accountability in the spheres of government, markets, and nonprofits, including religious groups. Democratic governments promise accountability through transparency, a trendy term for public disclosure of key decisions and the information necessary to assess those decisions. Through public debate, enabled by legislatures, city councils, public hearings, and mass media, an open democracy ensures freedom of expression and latitude for reporting. Through the electoral sanction, which enables voters to express their approval or disapproval of the behavior of elected officials, a democracy creates timely cycles for public accountability. In addition, the division of governmental powers among legislative, executive, and judicial branches and among federal, state, and local governments creates opportunities for one sector of the government to check another. 102 Private economic markets generate accountability through the operation of supply and demand, which tests the viability of ideas, products, and processes by their ability to attract and maintain a sufficient number of purchasers to meet costs and generate desirable profits. Many firms are held accountable through the operation of capital markets, and will only receive enough funding from investors if they meet investors' disclosure and performance expectations. Publicly traded companies face additional accountability requirements, such as satisfying their boards, including independent directors in certain board functions, and meeting the disclosure requirements mandated by government agencies. 0 3 In a regulated economy, for-profit companies also face enforcement of public laws guarding against monopolistic behavior, mistreatment of consumers, and excessive externalities affecting the physical environment or other domains.
Nonprofits must report to boards of directors and may have some public disclosure obligations as well. hierarchical form; some have endowments, large holdings of property, and subsidies from national or international organizations; others maintain tiny storefront operations, struggling to pay rent.' 0 4 These institutions can and should be accountable not only to divine authority but also to people. A minimal level of regulation derives from the turnout and donations of the faithful, but more overtly public tools to promote accountability also exist. Though restrained by the Constitution's Free Exercise and Establishment Clauses, state attorneys general and taxing authorities retain limited tools for overseeing nonprofit organizations. Accordingly, even religious groups remain subject to public scrutiny that guards against fraud, criminal conduct, and abuse of donor intentions.
Colossal are only a few recent, high-profile examples.
Many observers attribute such abuses to systematic problems. Failures in governmental accountability are widespread, argue publicchoice theorists, due to the self-interest of incumbents and the dynamics of multiparty agenda manipulation.
1 2 Campaign finance practices ensure that money, rather than popular votes, determines election results, and low voter turnouts both reflect and perpetuate this problem. In addition, periodic general elections are too infrequent and removed from day-to-day decisions to serve as an adequate check.
Corporate boards may fail to watch over management because they are often composed of friends of the chief executive officer or people too busy to be actively involved in corporate governance. 113 Additionally, companies sometimes fail because of external events or badly timed expansions, while others sometimes succeed, at least temporarily, because of hype or faulty financial statements. Preoccupation with short-term returns steers many corporations toward practices that do not build long-term value. 114 Structural rules and the failure of shareholders to exercise their voting powers can make it difficult to remove directors or create healthy turnover on boards because the structures are tilted toward some purposes -such as deterring takeovers or deferring to lawyers -other than protecting shareholders.i" Nonprofits often lack criteria to evaluate their own performances; they may also have inattentive boards. Some critics charge that too many nonprofits and too many religious institutions lack democratic procedures. Other commentators defend elite or hierarchical control. Still others question elite control due to participatory values or the potentially serious difficulties in recruiting and retaining high-quality leaders who have better-paying and more prestigious opportunities.
Collaboration between government and private entities could introduce accountability tools from the private sector and thereby improve performance. Yet such collaboration could also divert the public trust into forms of conduct that already have faulty accountability procedures or use accountability mechanisms inadequate to the public tasks. How can the new privatization experiments draw on the best and not descend to the worst forms of accountability? At a minimum, the accountability framework itself must be public in the source of its norms and in its overarching authority and enforcement power.
VII. TOWARD A PUBLIC FRAMEWORK OF ACCOUNTABILITY
What would constitute a public framework of accountability when governments privatize functions or activities that have been public? Such a framework should preserve and revitalize the conception of "public" that puts people at the center, for it is the people whom the government is supposed to serve. Albert Hirschman's classic statement of exit, voice, and loyalty -the three options through which people can hold organizations accountable" 7 -provides a useful starting point. The polity must ensure that governments, as representatives of the public, retain the option to exit relationships with private entities, the means to express disagreements with the ways in which the private entities proceed, and the capacity to remain with the private entity as a vote of confidence. Similarly, when a government creates a school voucher scheme, it should enhance the avenues for individual families to exit schools -public or private -that they find unacceptable, but also strengthen the procedures permitting families to express their desires for, and criticisms of, the schools, or to embrace an existing school as long as it satisfies public requirements monitored by the government. For governments hoping to achieve both the desired ends and perceived legitimacy of constitutional democracy, there are four relevant legal traditions of accountability. The first tradition, which often surprises nonlawyers, is the model of contract law. Centrally concerned with ensuring freedom to exchange promises, contract law is no less dependent upon public enforcement. Public enforcement of private promises involves courts and arbitration (or the mere threat of their use), rules about what kinds of promises will be enforceable, and norms about what kinds of sanctions can be imposed. Governments often use contracts when working with private entities to deliver social services or to manage schools or prisons. A public framework for accountability for these activities would disclose the facts surrounding the contracting process to the public and permit concerned citizens to contribute to the terms of those contracts. It would ensure that the government does not enter into any contracts that undermine constitutional or legislative commitments, absent public decisions to change those overarching rules. And it would create and maintain a viable process for enforcing the contracts, including substantive terms, procedures for resolving disputes, and mechanisms for terminating contracts. 118 None of these elements would infringe upon a private realm. Indeed, these elements would protect and strengthen the quality of public expenditures and the avenues for ordinary people to know about and evaluate these government practices. Recent decisions by school systems to terminate relationships with the Edison for-profit school corporation indicate not only disappointment with results but also the importance of ongoing public accountability. 1 1 9 A second legal model for governmental accountability imposes constitutional obligations on the government. If the government chooses to fulfill its obligations by working with private entities, it should not be able to bypass those constitutionally defined obligations. Where the explicit terms of a constitution attach only to a government actor -as is true of the Equal Protection and Due Process Clauses 1 20 and, by extension, of § 1983's private right of action against government actors who violate individuals' constitutional rights 21 -a government should not try to perform an end-run around those obligations by delegating tasks to an entity not covered by these provisions. To guard against such a risk, governments should explicitly require that contractual partners or organizations eligible for vouchers provide equal treatment or due process protections. Preserving a forum where people can raise complaints about noncompliance is another important part of the constitutional model of accountability. In addition, constitutional values are meant to guard against self-dealing or other conflicts of interest that arise when private parties are entrusted with public duties. 122 Administration, the third model of accountability, is too often dismissed as bureaucracy. Admittedly, administrative action can become bureaucratic, complex, slow to change, driven by thirst for power rather than results, and characterized by inflexibility. Many privatization efforts grow from precisely such critiques of public bureaucracies. Yet administration need not descend into bureaucracy -and if it does, it can do so to ensure systematic collection of information needed to assess results and practices and deter abuse. Some paperwork, in short, is what permits accountability, especially when it comes to cost accounting and evaluation of performance. We count what we care about.
Requirements to collect information about applicants for vouchers, attrition from schools, decreases in staff, or complaints by recipients may add paperwork to the leaner operations of private entities, but the resulting data are essential to monitoring the quality of schools, social services, and prison programs. The challenge is to require the reporting of information that is essential to assess compliance while ensuring that entities are not subject to mindless reporting requirements.
The fourth legal model for accountability is democracy. Democracy involves both the processes and values committed to governance by the people. This model usually translates into popular voting, but it need not take the form of referenda or up-or-down votes on an entire 120 ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES 385-94 (1997). Although the courts have recognized an exception to the state action requirement for a private actor performing a public function, the exception is narrow and has not been extended to schools. Id. at 395-403. program. Democratic values can also inform the design of administrative review processes and contracting mechanisms. Disclosure of relevant information, accompanied by periodic occasions for the expression of public views on particular privatization decisions and the standards set and used to assess them, would advance democratic values and the public identity they reflect and create. How can accountability mechanisms themselves be held accountable? This is not merely a cute exercise in reflexivity. Instead, it serves as a reminder to attend to what otherwise might be missed by familiar methods for assessing particular procedures or decisions. What might be missed? How about the unintended or collateral consequences of particular privatization decisions? If the introduction of vouchers lets more people select private schooling, and the percentage of children enrolled in private schools shifts from its current level of 0%123 to 25% or 50%, what will be the effects on social cohesion and trust in public institutions?
The accretion of multiple decisions by governments to contract out public services or to use vouchers for private programs can transform the character of society, the prospects for equality and mutual respect, and the sense of community across lines of difference. Therefore, the cumulative impact of privatization decisions calls for evaluation in light of public values. This evaluation requires gathering information on actual government spending to determine whether the new policies alter spending levels or instead simply shift the agents assigned to implement the policies. Who is capable of performing that kind of assessment of changing policies and their effects over time? Perhaps a public commission, ideally composed of representatives from both the public and private sectors, could periodically review the cumulative effects of privatization decisions. Alternatively, a legislative or administrative body could hold hearings on the effects of privatization and consider adopting guidelines for government contracting or other privatization measures. The mere existence of a government initiative would provide a focal point for reporting by private, nongovernmental groups as well as an occasion for media attention, public education and debate, and citizen action. Difficulties in mobilizing these vital vehicles for democratic accountability regarding the general topic of privatization would be considerably reduced if a government commission or public hearings served as the focus of media and public attention. Without such efforts, privatization poses serious risks to public values, democratic control, and people's understanding of the choices being made in their names. If the language of competition and consumption overtakes social provision in education and welfare, what will be the effect on civic commitment? Will people learn to be consumers rather than citizens, with a reduced sense of collective commitment? How will privatization affect people's willingness to vote or to make sacrifices for national defense? If the accountability measures do not capture these kinds of effects, then they are not themselves accountable to the public values of democracy, equality, and even public safety. Hence, a vigorous framework for public accountability will require inventive and searching inquiry into our collective commitments, our disagreements, and our chances both to change and to adhere to prior values. This is also the kind of task that is irreducibly public. Testing accountability requirements in light of public values is not a task to be contracted out to a private enterprise. For it is through the process of participatory inquiry into the values that it uses to govern that the polity constitutes itself. 124 No small part of this effort must include creative ways to generate demand for information about the processes of privatization, the measures of accountability, and the space for public participation. Unless communities work to ensure that more people have the capacity to make these demands, governments will not be accountable when they use private methods to meet public needs. Here, as in so many settings, the preconditions for constitutional democracy are also its stated values; a population with the freedom and equality to pursue self-governance is both the end and the means of our political system. Vouchers, contracts, joint ventures, and partnerships among governments, religious groups, nonprofits, and for-profit companies could either undermine this alignment of ends and means or strengthen it and the values of pluralism and freedom it pursues. The direction is up to US.
